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OPINION 


OF 


JUDGE  HENRY  STUMP, 


OF  BALTIMOEE  CITY, 


IN  THE  CASE  OF  THE  STATE  VS,  FORD. 


OPINIO]^. 


Gentlemen  :  Allow  me  most  respectfully  (if  not  obediently) 
to  say  that  I  saw  in  the  Clipper  of  this  morning  a  proceeding 
of  your  most  honorable  and  enlightened  court,  commonly 
called  a  procedendo,  commanding  me,  as  Judge  of  the  Crimi- 
nal Court  of  Baltimore  to  try  again  William  G.  Ford,  who 
was  tried  at  the  last  term,  found  guilty  by  the  jury  of  murder 
in  the  first  degree,  for  the  homicide  of  Thomas  H.  Burnham, 
and  sentenced  by  me  to  be  hanged  until  he  was  dead,  on  such 
day  as  should  be  appointed  by  the  Governor. 

In  the  procedendo  or  mandate  aforesaid  you  state  as  fol- 
lows : 

''The  said  Court  of  Appeals  having  duly  examined  the  re- 
cords and  proceedings  aforesaid  in  the  premises  on  the  first 
Monday  of  December  last,  did  reverse  the  judgment  and  sen- 
tence by  the  said  Criminal  Court  there  being  manifest  error 
in  the  rendition  of  the  judgment  and  sentence.  TV^hereupon 
the  Court  of  Appeals,  pursuant  to  the  spirit,  true  intent  and 
meaning  of  the  Acts  of  Assembly  in  such  case  made  and  pro- 
vided, and  upon  the  general  principles  of  the  common  law 
and  the  power  and  authority  of  the  Court  of  Appeals  did  or- 
der and  direct  a  transcript  of  the  records  and  proceedings  to 
be  remitted  to  the  Criminal  Court  of  Baltimore,  &c." 

Next  comes  the  command  of  the  Court  of  Appeals  to  me  to 
try  the  case  again,  in  these  words: 

"Therefore  you  are  hereby  commanded  that  such  proceed- 
ings be  had  in  such  action  which  according  to  right  and  jus- 
tice and  the  laws  of  the  State,  and  agreeably  to  the  judgment 
of  the  Court  of  Appeals,  ought  to  be  had  in  the  same  man- 
ner as  if  no  trial  had  taken  place,  &c." 

Now,  Judges  of  the  Court  of  Appeals,  allow  mo  to  suggest, 
that  if  you  had  pointed  out  to  me  any  Act  of  Assembly  em- 
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powering  you  to  entertain  a  writ  of  error  in  a  criminal  case,  I 
would  have  obeyed  the  act  of  the  Legislature  with  alacrity. 

You  will  excuse  me  for  denying  the  existence  of  any  such 
act  of  this  State. 

I  have  searched  for  such  acts  and  cannot  find  them — also 
inquired  of  experienced  lawyers,  who  tell  me  there  are  no 
such  acts.  If  you,  learned  Judges,  will  refer  me  to  the  Acts 
of  Assembly,  I  will  obey  your  order  to  try  Ford  over  again. 
You  say  there  are  such  acts,  of  course  you  ought  to  show  them, 
otherwise,  I  am  not  bound  to  obey  them. 

I  am  told  there  are  Acts  of  Assembly  in  New  York  and  oth- 
er States,  providing  writs  of  error  in  Criminal  cases,  but 
there  are  no  such  acts  in  Maryland  that  I  can  find,  or  you 
can  show;  if  there  were  any  such  acts  why  mention  the  gene- 
ral principles  of  the  common  law  and  the  innate  power  and 
authority  of  your  court. 

What  error  you  say  was  manifest  in  the  judgment  and  sen- 
tence of  the  Criminal  court,  I  cannot  discern.  AIIoav  me  to 
assure  you  (in  order  to  tranquilize  your  nerves  and  satisfy 
your  religious  influences)  that  Ford  had  as  fair  a  trial  as  any 
man  ever  tried  in  this  State  or  in  the  world.  The  jury  were 
men  of  the  highest  character  for  intelligence,  humanity  and 
firmness,  without  any  religious  or  political  bias  against  the 
prisoner.  They  heard,  understood,  and  weighed  all  the  tes- 
timony, and  the  ingenious  defences  of  his  counsel,  and  found 
him  guilty  of  murder  in  the  first  degree  and  I  refused  him  a 
new  trial.  The  Constitution  emphatically  declares  that  the 
jury  are  judges  of  the  law  and  facts  in  criminal  cases.  You 
Judges,  who  heard  nothing,  and  of  course  can  know  nothing 
of  the  evidence  or  merits  of  the  case,  pronounce  that  there  is 
manifest  error  in  the  judgment  and  sentence  of  the  Court  on 
this  verdict,  after  a  full  hearing  of  all  the  testimony. 

The  Record  sent  to  you,  and  certified  as  it  was,  would  have 
been  received  as  evidence  of  the  truth  and  justice,  and  the  le- 
gality of  the  judgment  and  sentence  in  any  other  court  in 
Christendom,  and  could  not  be  contradicted  by  affidavits  of 
casual  by-standers,  much  less  set  aside. 

It  is  a  fundamental  principle  of  law,  that  every  court  must 
judge  of  its  own  jurisdiction.  This  court  derives  all  its  au- 
thority and  jurisdiction,  from  the  Constitution  and  laws  of  the 
State,  and  it  cannot  consent  to  accept  or  exercise  an)''  powers 
bestowed  on  it  by  the  Court  of  Appeals,  or  try  cases  more  than 
once,  unless  wherefor  sufficient  reasons  it  grants  a  new  trial 
for  defects  in  testimony  or  unfair  proceedings,  all  of  which  the 
court  that  tries  the  case  can  hear  and  rightly  understand,  and 
which  your  court  has  no  opportunity  of  hearing  or  knowing 
anything. 

If  any  court  or  officer  obeys  an  unathorised  command  they 


do  so  at  their  peril.  The  sheriff  who  executed  King  Charles 
by  the  order  of  the  Commons ,  was  tried  after  the  restoration 
and  put  to  death  for  so  doing,  because  it  was  held  hy  the 
court  that  the  Commons  had  no  authority  to  pass  sentence  of 
death  on  the  king,  and  the  sheriff,  therefore,  ought  to  have 
refused  obedience  to  their  writ,  &c.  This  law  may  be  found 
in  the  school  books. 

It  is  also  an  immutable  and  constitutional  principle  of  law 
that  no  man  shall  be  tried  twice  for  the  same  offence.  Sup- 
pose, then,  I  should  try  Ford  again  upon  your  command,  and 
he  should  be  found  guilty  by  the  jury  and  executed  by  my 
judgment  and  sentence,  would  I  not  be  guilty  of  murder,  if 
you  should  turn  out  to  have  no  authority  for  commanding  me 
to  try  him  a  second  time  ?  I  am  afraid  to  incur  so  great  a 
risk.  Besides,  if  I  try  him  over  again,  you  might  with  equal 
consistency  SQt  my  second  judgment  aside,  and  so  on  toties 
quoties.  Then  the  case  would  be  like  Mahomet's  coffin,  in 
eternal  suspense. 

As  I  am  engaged  every  day  in  trying  cases,  you  gentlemen 
will  please  excuse  the  brevity  of  these  remarks,  as  I  have  not 
time  to  review  your  abstract  opinion  in  detail  ;  and  I  beg 
leave  to  assure  you,  if  you  will  refer  me  to  any  Act  of  As- 
sembly, giving  your  authority  to  set  aside  the  verdict  of  a 
jury  at  the  judgment  and  sentence  of  the  court  in  a  Criminal 
court,  I  will  obey  your  procedendo,  but  not  without  such  law. 

Let  me  beg  you  judges  to  consult  the  Governor,  perhaps  he 
will  pardon  or  hang  him  without  another  trial,  which  I  cer- 
tainly never  will  give  him,  until  I  see  your  authority  by  Act 
of  Assembly.  If  Ford  escapes  by  the  decision  of  your  honor- 
able court,  I  am  glad  of  it. 

You  will  gain  great  credit  like  Caesar  for  his  clemency,  and 
your  court  become  more  popular  than  ever. 

With  sentiments  of  the  profoundest  friendship  and  regard 
for  every  learned  member  of  the  court  of  Appeals. 
I  remain, 

HENEY  STUMP, 
Judge  of  the  Criminal  Court. 

I  hereby  certify  that  the  aforegoing  is  a  true  copy  of  record, 
and  on  file,  in  the  clerk's  office  of  the  Criminal  court  of  Balti- 
more. 

In  testimony  whereof,  I  hereunto  set  my  hand  and  affix 
the  seal  of  said  court,  this  third  day  of  March,  A.  D,,  1860. 

THOMAS  H.  GARDNER, 
Clerk  of  Criminal  court  of  Baltimore, 
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